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SUBJECT: Confidentiality/ Taxpayer Conmuni cati ons

DEPARTMENT AMENDMENTS ACCEPTED. Amendments reflect suggestions of previous analysis of hill as
introduced/amended

AMENDMENTS IMPACT REVENUE. A new revenue estimate is provided.

AMENDMENTSDID NOT RESOLVE THE DEPARTMENT’S CONCERNS stated in the previous analysis of bill as
introduced/amended

X FURTHER AMENDMENTS NECESSARY .
DEPARTMENT POSITION CHANGED TO

X REMAINDER OF PREVIOUS ANALYSISOF BILL ASINTRODUCED February 25, 1999, STILL APPLIES.
OTHER - See comments below.

SUMVARY OF BILL

This bill would entitle a taxpayer to the same protections of confidentiality
appl i cabl e to conmuni cations with respect to the tax advice given by any
federally authorized tax practitioner, as the taxpayer would have to

comuni cations if the advising individual were an attorney. The privilege would
apply in any noncrimnal tax proceedi ng before the Franchi se Tax Board (FTB)
Board of Equalization (BOE) or Enmpl oynent Devel opnment Departnent (EDD).

SUMVARY OF AMENDMENT

The April 21, 1999, anendnents noved the new section fromPart 32 of the Revenue
and Taxation Code (RTC) to 21028, deleted references to Departnent of Mtor
Vehi cl es, changed “state authorized tax practitioner” to “federally authorized
tax practitioner,” and added an operative date.

The Background and current |aw di scussion of Specific Findings in the
department’s analysis of the bill as introduced February 25, 1999, still apply.
The remai nder of that analysis is replaced with the foll ow ng.

EFFECTI VE DATE

This bill would becone effective on January 1, 2000, and apply to communications
made on or after that date.

SPECI FI C FI NDI NGS

This bill would generally conformto the federal law, entitling a taxpayer to the
same protections of confidentiality regardi ng communi cations, with respect to the
tax advice given by any federally authorized tax practitioner, as the taxpayer
woul d have for communications if the advising individual were an attorney.
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A federally authorized practitioner would be any individual who is authorized
under federal law to practice before the Internal Revenue Service (i.e.,
attorneys, certified public accountants and enroll ed agents).

The privilege would apply in any noncrimnal tax proceedi ng before FTB, BCE or
EDD. The privilege would not apply to a witten comunication regarding a
corporation’s involvenment in tax shelters.

Pol i cy Consi derati ons

This bill would raise the follow ng policy considerations.

The I'RS has a programthat oversees the activities of persons authorized
to practice before it and can suspend or revoke that authority if the
activities of the practitioner so warrant. Since California has no such
relationship with those authorized to practice before the IRS, it may not
be appropriate to extend the privileges to such individuals. Moreover,
conformng to these federal |icensing standards would al so conformto

i ndi vi dual suspension and revocation deci sions nmade by the I RS and woul d,
unl ess any conformty | anguage provi ded ot herw se, preclude affected
state agenci es from suspendi ng or revoking an individual's practice
authority for purposes of the confidentiality privilege added by this
bill.

California law is broader than federal lawin that it allows any

i ndividual to represent another individual in FTB-related tax matters.
Limting the extension of the privilege to I RS authorized representatives
woul d nmean that taxpayers using CPAs and enroll ed agents woul d receive
the benefit of the privilege, but taxpayers using other representatives
woul d not .

In recent years, attorneys have becone affiliated with accounting firns
(as enpl oyees or principals) and the |line between | egal advice and that
provi ded by accountants has blurred. This provision would afford CPAs

the sanme privil ege provided attorneys when di scussing simlar issues.

| npl enent ati on Consi derati ons

While this bill would not significantly inpact the prograns adm nistered by
the department, it may increase costs of individual cases for taxpayers and
t he department due to disputes over whether the confidentiality privilege
under this bill applies in a particul ar case.

Techni cal Consi der ati ons

Departnent staff is working with the author to resolve the foll ow ng
concerns.

This bill would expand the attorney-client privilege in any noncri m nal
tax matter before FTB, BOE or EDD. However, this bill would expand the
privilege by adding Section 21028 to the Revenue and Taxation Code (RTC),
which is adm nistered by FTB. This provision should be added to each
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agency’ s Taxpayers’' Bill of Rights to ensure that it applies to each
agency.

On page 2, line 31, “enployer” should be “enpl oyee.”

FI SCAL | MPACT

Depart nental Costs

This bill would not significantly inpact the departnent’s costs.

Tax Revenue Esti mate

This woul d not inpact state incone tax revenues.

BOARD POSI TI ON

Pendi ng.



